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 IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present: Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

          Tinsukia.

G.R. Case No. 1190/12

                          Under Section 22 N.D.P.S. Act.

 The State of Assam.......................................................Complainant

-Versus-

Sri Haradhon Debnath................................................Accused person

Appearance :-

             Sri B.B.Yadav,

             Ld. Addl. Public Prosecutor.......................For the State

             Smti Urmila Verma,

             Ld. Advocate...............................................For the accused

Evidence recorded on        : 26-04-2016,01-03-2017,29-03-2017,
03-05- 2017, 16-06-2017,  17-01-2018.

          Date of Argument              : 20-03-18

          Date of Judgment              : 29.3.18.
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J   U  D  G  M  E  N  T

1. The prosecution case in brief is that on 07-11-2011

the  complainant  Shri  Sidheswar  Bora,  S.I.,  Margherita  P.S.  filed  an

ejahar before the Officer-In-charge, Margherita Police Station stating

inter  alia that  on  the  same  day  at  about  11.00  a.m.  a  secret

information was received that one Shri Haradhan Debnath of village

Dehingpuria Goan kept drugs concealed in his home for selling to the

common people. The informant along with his official  staff, CODVO,

Margherita P.S.  including woman police rushed to the house of  Shri

Haradhan Debnath and conducted searched in presence of witnesses

as per section 50 NDPS Act as well  as section 100 of Cr.P.C.  Some

quantity of suspected brown Sugar / Heroin (Drugs) recovered from the

bedroom of house of Shri Haradhan Debnath. The matter was informed

to  SDPO  Margherita  and  accordingly  as  authorized,  the  informant

seized the recovered suspected brown sugar/Heroin (Drugs) and some

materials. After taking weight, 3 gms of suspected brown sugar/Heroin

(Drugs) was found covered by some in small size paper packet and

some in small size polythene packet. 

 It  is  also  submitted in  the Ejahar  that  on enquiry  it  is

learnt  that  the  accused  Shri  Haradhan  Debnath  was  involved  in

trafficking of rugs and he was previously arrested in connection with

Margherita P.S. case  No. 81/11 u/s 22 NDPS Act. The extract copy of

Margherita P.S. GDE No. 156 Dt 07-11-2011 has been enclosed along

with the Ejahar. 

 2. On receiving the  Ejahar, Margherita P.S. Case No.

194/11u/s 22 N.D.P.S. was registered.  The police investigated the case

and  submitted  charge-sheet  against  the  accused  Shri  Haradhan

Debnath  u/s 22 N.D.P.S. . Summon was served to the accused person

and  he  appeared  on  receiving  summons.  On  appearance  of  the

accused person, copy was furnished and charge u/s 22 N.D.P.S.  was

read over and explained to the accused person, to which he pleaded

not guilty and claimed to be tried. 
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3. The  prosecution  examined  6(six)  PWs  including

informant and I.O.  The defence plea was of total denial. Heard the

argument and perused the materials available on record carefully. 

Point for determination

4.           The  following  points  are  considered  for

determination of this case:

i) Whether the accused person Shri Haradhan

Debnath on  07-11-2011 at about 11.00 a.m.

was  found  in  possession  of  contraband

goods consisting of  brown sugar /  heroine

weighing  3  gms  and  thereby  committed

offence  u/s 22 N.D.P.S. Act?

Discussions, Decisions And Reasons Thereof

5. The  prosecution  side  adduced  the  following

evidence in support of the case of prosecution:

6. PW1 Shri Lohit Das is a seizure list witness and he

deposed  that  about  5  to  6  years  back,  police  from Margherita  Police

station came to their village and took his signature on some papers. But

he did not know the reason behind taking his signature. Exhibit 1 and Ext

2 are the seizure list and Exhibit 1(1) and Exhibit 1(2) are his signatures.

Also deposed that he did not see the accused Haradhan Debnath at the

time of seizure. This witness was declared Hostile by prosecution side.

During cross examination he deposed that police did not show him the

items seized by Exhibit 1 seizure list. 

7. PW2 Smti Binu Das is another seizure list witness.

But this witness also could not depose anything regarding any recovery

from the house of the accused.
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8.    PW3 Shri Mohendra Baruah deposed in his chief that on

the day of occurrence he took the officer in charge of Margherita Police

station  in  one  Bolero  Vehicle  and  went  to  house  of  one  person  and

searched his house and recovered some white powder like substance and

later on he came to know that the said substance was drugs. 

9.   PW4 Shri Manik Ahmed is also seizure list witness

and his signature was exhibited as Exhibit 2 (2) in the seizure list. But this

witness also could not depose anything as to what was seized vide seizure

list. 

10. PW5 Shri Mohon Phukan deposed in his evidence in

chief that one day SI Shri Sidheswar Bora called him to Dihingpuria Goan

in the house of accused Haradhan Debnath and he saw some packets

containing some powder were recovered from the house of the accused.

Police weighed the said packets through a goldsmith and obtained his

signature on some papers.  

During  his  cross  examination  he  deposed  that  he  did  not  see  any

materials inside the packets. Police brought a weighing scale but he did

not see police weighing the said materials. 

11. But this witness could not identify the accused who

was on the dock of the Court. During cross examination he deposed that

he  could  not  say  the name of  the person  in  whose  house the search

operation was carried out. He did not enter the house of the person where

the search operation was carried out. It is also reflected from the case

record the he was not a seizure list witness. Hence his evidence cannot be

given weight and relied upon. 

 12.   PW 6 Shri Sidheswar Bora deposed in his evidence in

chief that on 07.11.2011 he was posted as O/c of Margherita PS. On that

day at 11.00 am he learnt from reliable sources that Sri Haradhan Debnath

of Dihingpuria Gaon had been selling drugs in his house. GD Entry vide

Margherita PS GDE No. 156 dtd. 7.11.11 was entered and he reported the

matter  to  S.D.P.O.  Margherita  and  C.I.  Margherita.  Ext.3  is  the  extract

certified copy of  the said G.D. entry.  Ext.  3(1) is  his signature with his

endorsement. Sri Siladitya Chetia, IPS, the then SDPO, Margherita on the

same day i.e. 7.11.11 gave PW1  authority to make search and seizure in

the  house  of  Haradhan  Das  of  Dihingpuria  Gaon,  Margherita  in  NDPS
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related case. Ext. 4 is the said authority letter, Ext. 4(1) is the signature of

Sri Siladitya Chetia, IPS, the then SDPO, Margherita. Thereafter PW1, the

informant  proceeded  to  the  house  of  the  accused  Haradhan  Debnath

situated at Dihingpuria Gaon along with his staff. After reaching the house

of the accused at about 1.00 p.m. he searched the house of Haradhan

Debnath  in  presence  of  neighbouring  people  and  recovered  two  small

paper  packets,  two  plastic  packets  containing  suspected  drugs,  five

numbers of  plastic empty packets,  eight numbers of paper pieces,  one

empty match box and a cash amount of Rs. 420/- in denomination of four

numbers of 100 rupees currency notes and two numbers of ten rupees

currency notes one Nokia Mobile phone was also delivered. After taking

weight,  3  gms  of  suspected  drugs  was  recovered  which  were  kept

concealed under bed and chair of the house. Ext.1 is the seizure list, Ext.

1(2)  is  his  signature,  Ext.  1(3)  is  the  signature  of  accused  Haradhan

Debnath signed in his presence. The said recovered suspected drugs were

weighed  by  a  local  goldsmith  namely  Sri  Naresh  Karmakar  of  the

neighbouring  village  No.1  Lazum  Gaon  and  the  suspected  drugs  were

made  sample  and  sealed  by  using  a  five  rupee  coin  in  presence  of

witnesses. The weighing scale and the five rupee coin were seized vide

Ext.2 is seizure list and Ext. 2(3) is his signature. He prepared sketch map

of the place of occurrence. Ext. 5 is the sketch map and Ext. 5(1) is his

signature. He examined the witnesses available at the place of occurrence

including  the  seizure  witnesses.  PW1  thereafter  returned  to  the  police

station along with the seized materials by taking custody of the accused

Haradhan Debnath. On the same day i.e. on 7.11.11 I lodged a formal FIR

before  the  O/c  Margherita  PS  in  connection  with  the  occurrence  with

reference to Margherita PS GDE No. 156 dtd. 7.11.11. Ext.6 is the said

ejahar, Ext. 6(1) is his signature. As the officer in charge of Margherita PS

the said FIR was registered as Margherita PS case No.194/11 u/s 22 NDPS

Act. 1985 and he endorsed the case to SI Jatin Dihingia for investigation.

Ext.  6  (2)  is  his  signature with  his  endorsement.  After  taking over  the

charge of investigation the I.O. SI Jatin Dihingia interrogated the accused

Haradhan Debnath in connection with the occurrence and after his arrest

forwarded the accused before the Hon’ble court.  The I.O.  Jatin Dihingia

forwarded the sample of suspected drugs through the SDPO Margherita to

the Director of Forensic Science for examination of the said material. Sri
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D.J.  Hazarika,  the Senior  Scientific Officer,  Drugs and Narcotic  Division,

Directorate  of  Forensic  Science,  Assam,  Kahilipara  examined  the  said

sample and after examination submitted his report to SDPO, Margherita

Sub-Division  through  Director  cum Chemical  Examiner,  Govt.  of  Assam

with  his  forwarding letter.  Ext.  7  is  the forwarding letter,  Ext.  8  is  the

examination report.  Ext.  8(1)  is  the signature of  Sri  D.J.Hazarika,Senior

Scientific  Officer.  The  said  Senior  Scientific  Officer  after  examining  the

sample  opined  that  the  exhibits  gave  positive  test  for  Heroine  and

percentage of heroine were found to be 4.6, 0.2, 0.2 and 5.6 respectively.

The said forensic report (Ext.8) together with forwarding letter Ext.7 were

forwarded by SDPO, Margherita to him as Officer in Charge of Margherita

PS and thereafter he forwarded the same to the I.O. SI Jatin Dihingia for

necessary action. Ext.7(1) is the signature of the then SDPO, Margherita

with  his  endorsement  and  Ext.  7(2)  is   signature  of  PW1  with  his

endorsement.   PW1 exhibited   the seized amount of Rs. 420/- as M.Ext.1,

M.Ext.2 is the seized Nokia Mobile. M.Ext.3 are the seized pieces of papers,

M. Ext. 4 are the seized five numbers of small plastic packets and M.Ext.5

is the empty match box which were seized  vide Ext.1 seizure list. M.Ext.6

is the five rupee coin which was seized vide Ext.2 seizure list.  SI  Jatin

Dihingia submitted charge sheet against the said accused under the said

section of law. Ext.9 is the said charge sheet and Ext. 9(1) is the signature

of SI Jatin Dihingia. 

13.   During  his  cross  examination  he  stated  that  in  Ext.1

though it is mentioned that five numbers of empty plastic packets were

seized but in M.Ext.4 eight numbers of plastic packets are available. He

also deposed that  in  Ext.1  though it  is  mentioned that  two packets  of

suspected drugs were seized but the same are not available in the court

today. M.Ext.3 and M.Ext.4 were not sent for forensic examination. 

             14.   From the evidence of PW1 it is seen that PW1 he did not

see  the  accused  Haradhan  Debnath  at  the  time  of  seizure  nor  police

showed him the items seized by Exhibit 1 seizure list. PW2 and PW4 are

seizure list witnesses but both these witnesses could not depose as to

what  was  seized  from  the  house  of  the  accused.   Though  PW3  Shri

Mohendra Baruah deposed that he accompanied the police persons to the

hosue of the accused and police recovered some powder like substance
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from his house, it is seen from the seizure list that the name of PW3 is not

mentioned as witness in seizure list. Moreover he deposed in his cross

examination that at the time of search, he did not enter into the house of

the  accused.  The  powder  like  substance  was  shown  to  him  in  the

courtyard of the accused person. Thus none of the prosecution witnesses

could confirm that the very powder like substance alleged to be recovered

from the house of the accused was actually recovered and that sample of

that  very  substance  was  send  to  Director  of  Forensic  Science  for

examination  of  the  said  material.  Seizure  forms  a  very  vital  part  of

investigation  in  cases  under  NDPS case  and prosecution  has  to  prove

beyond reasonable doubt that the seized materials were recovered from

the  possession  of  the  accused  beyond  reasonable  doubt.  But  in  the

present case, except the informant PW6, Shri Sidheswar Bora,none of the

prosecution  witnesses  /seizure  list  witnesses  could  depose  regarding

seizure of powder vide seizure list vide Exhibit 1. Further PW6 in his cross

examination deposed that  except  M.Ext.  4,  the other  material  exhibits

may be found in  general  household.  Keeping M.Ext.  4  in  house is  not

illegal. Now Material Exhibit 4 as per examination in chief of PW6 refers to

five numbers of plastic packets, in other words five numbers of plastic

empty packets. Even the authority letter given by SDPO, Margherita to the

informant  to  carry  out  search  does  not  bear  the  round  seal  of  SPO,

Margherita and time is not mentioned in the same. The General  Diary

reference entry number is also not available in the case diary. 

 15.  Considering the above discussions and reasons, I

find that the prosecution has failed to prove the offences punishable u/s

22  of  N.D.P.S.  Act  against  the  accused  person  beyond  all  reasonable

doubt. Accordingly, the accused Sri Haradhan Debnath is acquitted and he

is exonerated from the offences punishable u/s  22 of NDPS Act , setting

him at liberty forthwith.  M. Ext 2Seized mobile to be given to the person

from whom seized and seized materials vide Exhibit 1 to be destroyed

following proper procedure.  The bail bond shall stand cancelled after six

months.  
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16. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 29th day of

March , 2018.

Dictated and corrected by me.

       (Audri Bhattacharyya)                     (Smti Audri Bhattacharyya)
      Chief judicial Magistrate,                         Chief Judicial Magistrate,

Tinsukia.                                                      Tinsukia. 
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Lohit Das,

P.W.2- Smti Binu Das,

P.W. 3- Shri Mohendra Baruah,

P.W.4-Sri Manik Ahmed,

P.W.5- Shri Mohon Phukon,

P.W.6-Sri Sidheswar Bora.

PROSECUTION EXHIBITS  :

Ext.1 Seizure list.

Ext.2 Seizure List.

Ext.3 Extract certified copy of G.D. Entry.

Ext.4 Authority letter of SDPO, Margherita.

Ext 5 is sketch map.

Exhibit 6 Ejahar. 

Exhibit 7 is forwarding letter to Director of Forensic Science .

Exhibit 8 is examination report of sample. 

Exhibit 9 is sharge-sheet. 

 M. Ext 1 is seized amount of Rs. 420/-.

M.Ext 2  is seized Nokia mobile .

M.Ext 3  are seized pieces of paper.

M.Ext 4 are seized five numbers of plastic packets. 

M.Ext 5 is empty match box.

M. Ext 6 five rupee coin.

      (Smti Audri Bhattacharyya )
       Chief Judicial Magistrate,

                                                                     Tinsukia.   


